Thirty-five states currently have statutes in force authorizing some or all of their municipal subdivisions to exercise governmental powers beyond their corporate limits. These statutes characteristically allow controls over adjacent unincorporated areas by elected municipal officials without providing for participation in the election of those officials by the residents of the unincorporated areas.
Throughout the history of extraterritorial government, residents of unincorporated areas have challenged this exercise of governmental power without representation. Nearly all such challenges have failed. This comment reexamines the constitutionality of extramunicipal rule over unincorporated areas in light of modern equal protection doctrine in the area of voting rights.
I. CURRENT EXTRATERRITORIAL POWERS
Authority for municipalities' to exercise governmental powers outside their boundaries can be conferred only by the state.' States that provide for "home rule" uniformly permit municipalities to govern only within their corporate limits unless the state legislature has expressly granted supplemental extraterritorial authority. 3 States that concentrate authority in the state government enable municipalities to exercise only powers that are delegated to them by the state legislature.' Under either theory of state government, extraterritorial powers exist only by virtue of particular statutory grants of power.
Extraterritorial government is usually justified on two grounds. 5 First, a city can protect its own residents by extending its powers beyond its boundaries-for example, by zoning an unincorporated area abutting a single-family residential area for an identi-cal or compatible use. A second justification for the use of extraterritorial powers is protection of extramunicipal residents. Without extraterritorial government, adjacent unincorporated areas might lack even the most elemental municipal services, such as police or fire protection.
A few states enable municipalities to exercise the full range of police power 6 in adjacent unincorporated areas, but the majority delegate only some portion of the police power for extraterritorial exercise. The various delegations can be classified into five categories.
A. 'Delegations of Full Police Powers
Four states grant some or all of their cities complete police powers over abutting unincorporated areas. 7 Idaho's statute, for example, empowers certain cities to control unincorporated areas within one mile of their corporate limits "in all matters . . . except taxation. ' " North Dakota 9 and South Dakota" 0 grant similar authority over areas within one-half and one mile, respectively, of city limits. In Alabama, unincorporated territory within as much as three miles of a city is subject to the city's "police jurisdiction."" B. Regulatory Authority Many states permit their cities, or some of them, to exercise regulatory or prohibitory control over certain kinds of extramural activity. Most commonly, this kind of delegation empowers cities to prohibit or regulate offensive industries within a certain distance of the city limits. 12 In some states, the statute suggests the kinds of ' In the major treatise on municipal corporations, McQuillin describes the police power as "the power to govern men and things," 6 E. MCQUILLIN, MUNICIPAL COPORATIONS 24.02, at 467 (3d ed., rev. vol. 1969) (citing Munn v. Illinois, 94 U.S. 113, 125 (1877)), and as the power to "govern the movement, acts, and words of persons and the use of things in the corporate area." Id.
"dramshops and tippling houses" beyond their limits. 2 
' C. Health and Sanitary Regulations
Eighteen states 2 2 enable municipalities to exercise various degrees of control over health and sanitary conditions in nearby unincorporated areas. Thirteen states 23 give city councils or boards of health chosen by city councils the power to create and enforce quarantine rules. A number of states provide for both extramural control of sanitary conditions and enforcement of quarantines. 24 The general power to regulate health conditions encompasses the power to control pollution and refuse disposal. Wisconsin specifically empowers its cities to control areas "where refuse, rubbish, ashes or garbage shall be dumped . . . within one mile" of city limits z Another Wisconsin statute enables cities to "regulate or prohibit the emission of dense smoke . . . within . . one mile" of its boundaries.
6
Another aspect of the general power to control health conditions is the power to regulate or prohibit cemeteries near a city. 27 Several of these cemetery statutes illustrate the obsolescence and bad draftsmanship that characterize many delegations of extraterrito-2, Mo. ANN. STAT. § 80.090(5) (Vernon 1952) (license, regulate, or prohibit dramshops and tippling houses).
22 ARIZ. REV. STAT. § 9-240-B-20(b) (Supp. 1975) ; ARK. STAT. ANN. § 82-204 (Repl. Vol. 1976) ; COLO. REV. STAT. § 31-25-702 (Supp. 1975) ; IDAHO CODE § 50-606 (1967) ; ILL. ANN. STAT. ch. 24, § 7-4-1 (Smith-Hurd 1962); IND. CODE § 18-1-1.5-7 (Burns 1974); MICH. CoMP. LAWS § 94.1 (1967) ; Miss. CODE ANN. § 21-19-3 (1972) ; MONT. REV. CODES ANN. § 11-946 (1968) ; NEB. REV. STAT. § 14-103 (1974) ; N.M. STAT. ANN. § 14-17-6(B) (1976) 35.377 (1957) .
23 ARIz. REV. STAT. § 9-240-B-20(b) (Supp. 1975) ; ARK. STAT. ANN. § 82-204 (1976) ; IDAHO CODE § 50-606 (1967) 21-19-3 (1972) ; MONT. REV. CODES ANN. § 11-946 (1968) ; NEB. REV. STAT. § 14-103 (1974) 10-8-61 (1973) .
21 See IDAHO CODE § 50-606 (1967) ("health or quarantine"); ILL. ANN. STAT. ch. 24, § 7-4-1 (Smith-Hurd 1962) ("health and quarantine"); N.D. CENT. CODE § 40-06-01(2) (1968) ("health and quarantine"); UTAH CODE ANN. § 10-8-61 (1973) 11-948 (1968) ; NEB. REV. STAT. § 16-241 (1974) ; N.M. STAT. ANN. § 14-17-6 (1976) 31 states permit some or all of their cities to zone adjacent unincorporated areas. Although these statutes differ, in every case the zoning power conferred is identical within and without the city limits.
A few statutes authorizing extramunicipal zoning provide for some representation of persons residing in the affected unincorporated area . 32 In Iowa, for example, two representatives of the unincorporated area must be appointed by the county board of supervisors to serve on the city planning commission if the city zones beyond the city limits. This attempt to provide some representation in the zoning process is rather half-hearted, however, because the county supervisors need not appoint the representatives until after the extraterritorial zoning ordinance has been drafted. 5-23-490 (1977) , gives these planning commissions the power to include territory outside city limits in the master city plan. The commissions also have authority over the building of new streets in territory within three miles of the city limits. S.C. CODE § 5-23-600 (1977) . The extraterritorial powers of the commissions are, however, limited by S.C. CODE § 5-23-740 (1977) ' A municipality, during the time its zoning jurisdiction is extended under this appointment of two non-city representatives may not result in proportional representation of non-city interests. More importantly, the planning commission has only an advisory function; zoning ordinances must actually be enacted by the city council, on which residents of the unincorporated area are not represented.3 Other states' provisions for representation of non-city interests in the zoning process are similarly flawed.
3 5
E. Platting and Subdivision Regulation
Instead of or in addition to zoning regulation, twenty-four states require city approval for extramunicipal subdivisions or for platting extramunicipal land .
3
These statutes typically require approval of a city agency before a landowner may subdivide or record a plat or property. In some states that agency is the planning commission; in others approval of the city council is required.
The primary purpose of subdivision regulation appears to be prevention of fraud, 38 but the effects of such regulation can be simisection, shall increase the size of its planning and zoning commission and its board of adjustment each by two members. The additional members shall be residents of the area outside the city limits over which the zoning jurisdiction is extended .... 414.4 & 414.6 (West 1976) . ' The statutory schemes of Arizona and Montana are similar to Iowa's, except that they provide for addition of two extramunicipal representatives to the planning council before the extramunicipal area is zoned. The problems of malapportionment and the council's advisory nature remain. ARIZ. REV. STAT. § 9-461.11 (Supp. 1975) ; MONT. REV. CODES ANN. § 11-2702(2) (Supp. 1976).
IOWA
-1 ALA. CODE § § 11-52-30, 11-52-31 (1977) ; AIz. REV. STAT. § 9-474 (Supp. 1975 125.36, 125.43 (1970) ; MONT. REV. CODES ANN. § § 11-2702 11- (2), 3305 (1968 11- & Supp. 1975 ; NEB. REV. STAT. § 14-116 (1974) ; N.M. STAT. ANN. § 14-18-5 (1976) ; N.C. GEN. STAT. § 160A-360 (1976) 5-23-580, 5-23-590 (1977) ; S.D. COMPILED LAWS ANN. § § 11-3-6 & 11-6-26 (1967) 50-1306 (1967) ; NEB. REV. STAT. § 14-116 (1974) ; N.C. GEN. STAT. § 160A-360(b) (1976) ; S.D. COMPILED LAWS ANN. § § 11-3-6 & 11-6-26 (1967) 367, 394 n.89 (1957) . See also Note, Land Subdivision Control, 65 H~Av. L. REV. 1226 , 1231 (1952 lar to the effects of zoning laws. 39 A city may require, for example, that subdivided lots be of a certain minimum size, or may demand dedication of a percentage of the subdivided property for public parks, schools, or streets. In most states, no representation is afforded residents of the unincorporated area, although in those states which require representation on the city planning commission if the city exercises extraterritorial zoning power, the same commission also regulates extraterritorial subdivision and platting.
F. Summary
The five varieties of extraterritorial powers share several features. Each permits elected city officials to pass ordinances affecting areas outside their constituencies and thus denies residents of those areas any political representation in matters affecting them directly. In all instances the power wielded by the elected officials derives from the police power of the state and is supported by the power of municipal officials (usually city councils) to authorize fines or incarceration to ensure compliance. In short, each of the types of delegated police power involves the exercise of governmental power over citizens who have no political influence over the exercise of that power.
II.
EARLY CHALLENGES TO THE CONSTITUTIONALITY OF DELEGATIONS
OF EXTRATERRITORIAL POWERS
Statutory schemes involving the delegation of extraterritorial police power to cities are not of recent origin; most of the enabling statutes have direct antecedents dating from the end of the last century. Until the latter part of the nineteenth century the power of state legislatures to delegate extraterritorial powers was unquestioned. 0 Dillon's noted treatise on municipal corporations, first published in 1872, enunciated the central proposition-later known as "Dillon's Rule"-that cities are creatures of legislative convenience, whose powers and jurisdictions could be altered or destroyed by legislative action. 4 Although some jurists, notably Judge Cooley, 4 2 espoused the notion that Americans had an inherent or 3' Bartelt, supra note 38 at 394-96; Note, Land Subdivision Control, 65 HA.v. L. REv. 1226 , 1227 (1952 and the implicit consent of non-city residents, through their representatives in the state legislature, to delegations of extraterritorial powers.
1
The courts almost universally rejected challenges to the constitutionality of extraterritorial delegations. The first case to consider a due process challenge, Board of Trustees v. Watson, 47 is fairly typical. In Watson, the Kentucky Court of Appeals rejected a claim that the imposition of a license fee on a liquor retailer by a town in which he neither resided nor voted deprived him of property without due process . 4 The court held that because the state could validly exercise the police power over the sale of liquor, it could delegate that power "to the local government of the community immediately interested. '4 Subsequent due process challenges to extraterritorial regulation in other states also failed. 5 was shared by Judge Eugene McQuillin. In his influential treatise on municipal corporations, Judge McQuillin stated that the right to local self-government derived from unwritten "fundamental principles." 1 E. McQUILLIN, MuNICIPAL CORPORATIONS 70 (1st ed. 1911 Ray. 190, 299 (1916) 5 ' courts drew a distinction between the extraterritorial imposition of license fees, which was permissible, and extraterritorial taxation, which was not5z The distinction was usually justified on the ground that taxes benefit only the town, whereas licensing and license fees benefit extraterritorial residents as well. 1 3 In only one major case did a court strike down a delegation of extraterritorial powers on due process grounds. In Malone v. Williams, 5 " Tennessee's highest court invalidated a statute that replaced the major elected officials of the city of Memphis with legislative appointees and gave the appointees vastly increased extraterritorial powers. 5 The Malone court added a limiting gloss to tradi- (1956) , in which the court upheld enforcement of extraterritorial subdivision regulations against the plaintiff's contention that the dedication requirements included in the subdivision regulations amounted to taxation, thus violating the state constitution's guarantee of uniformity in taxation. The court drew the distinction between taxation and the regulatory power, held the subdivision regulation was within the latter, and permitted enforcement of the ordinance. Id. at 248, 137 N.E.2d at 380.
s3 The due process distinction between taxing and licensing is questionable, because in either case the effect of city action is the same: non-city residents must pay without having had the opportunity to vote for the government which sets the level of payment.
If a license fee were set so high that it was clearly a revenue rather than a police matter, a court might declare the fee unconstitutional as an extraterritorial tax. But the question of when a license fee becomes a tax is not easily answered, as the opinion in City of Prichard v. Richardson, 245 Ala. 365, 17 So. 2d 451 (1944) , demonstrates:
We have carefully examined the evidence both as to the amount of revenue derived from the ordinances and as to the cost and amount of regulation, fire, and police protection. . . . Suffice it to say that we conclude the trial court had the right to find that under this evidence the revenue exacted by the ordinances was all out of proportion to the cost of regulation and protection and therefore that the licenses imposed on businesses outside the city amounted to taxation for revenue. 1907) . The vehicle for these changes was an amendment to the Memphis city charter which named the new officers and enumerated their powers. Id. at 406-11, 103 S.W. at 802-03. Among the powers delegated to the new city government were the power to abate nuisances tional doctrine. The court noted that, as a matter of necessity, a limited police power over "a small section" of the surrounding countryside could be granted in order to protect the city's residents from nuisances and health hazards. 6 Such grants rest, the court stated, upon the theory that the municipality is the state's agent for the purpose of protecting the people of the state. 5 7 Nevertheless, the court held that the necessity justification for granting such powers defined its limits and could not conceive of any necessity for extending all the governmental or police powers extraterritorially or for extending such powers any great distance beyond the city boundaries. 58 Thus, the single case invalidating extraterritorial government on due process grounds suggests only a limitation on its scope. Perhaps because of the vagueness of the "necessity" limitation, 9 no case since Malone has held extramunicipal governance violative of due process. 0
Im. SOURCE OF THE NEW CHALLENGE: EQUAL PROTECTION
The early substantive due process attacks on extraterritorial powers focused on the fact of their exercise. SO One court indicated in dictum that it might find a grant of extraterritorial regulatory powers unconstitutional as a violation of due process. It managed, however, to put aside "the grave constitutional questions involved" and decide the case on the basis of statutory interpretation. Hollis v. Parkland Corp., 120 Tex. 531, 537, 40 S.W.2d 53, 56 (1931) (discussing a city's extraterritorial plat approval jurisdiction).
Other state courts have struck down grants of extraterritorial powers after Malone, but in each of these cases, the challenge was based on some idiosyncratic feature of the state's constitution rather than on due process grounds. Court's foray into voting rights issues under the authority of the Equal Protection Clause, however, raises the question whether the exercise of such powers by elective entities unconstitutionally denies equal voting rights to affected non-residents.
A. Extension of Equal Protection Voting Rights Doctrine to Municipal Entities
Legislative distinctions among citizens for the purposes of voting rights are subject to the "strict scrutiny" test" of equal protection because, as the Court stated in Reynolds v. Sims," 2 "The right to exercise the franchise in a free and unimpaired manner is preservative of other basic civil and political rights. ' 8 3 The strict scrutiny test was initially employed in cases concerning voting rights in connection with state and federal elections. 4 In the 1968 case of Avery v. Midland County, 65 the Court made it clear that local electoral laws are also subject to strict judicial scrutiny. Avery was an apportionment case in which residents of a county's only urban area complained that they were permitted to elect only two of the five members of the county's legislative organ, 6 even though the urban residents comprised about 95% of the county's population. The Court held that the Constitution does not permit local government units to vary substantially from equal population in electoral districting:
[I]t is now beyond question that a State's political subdivisions must comply with the Fourteenth Amendment. The actions of local government are the actions of the State. A city, town, or county may no more deny the equal protection of the laws than it may abridge freedom of speech ....
For an explanation and criticism of the emergence of the "compelling state interest" or "strict scrutiny" test, see Shapiro v. (1964) .
-390 U.S. 474 (1968) . " The county's legislative organ was composed of five members, one of whom was elected from the county at large. The other four members were chosen from the four districts, in one of which was located "virtually the entire city of Midland." 390 U.S. at 476.
. . . [W] hen the state delegates lawmaking power to local government and provides for the election of local officials from districts specified by statute, ordinance, or local charter, it must insure that those qualified to vote have an equally effective voice in the election process. 67 The Court in Avery emphatically rejected the argument that malapportionment at the local level was acceptable because countenanced by a properly apportioned state legislature, 8 an argument akin to the "implied consent" theory used to justify extraterritorial delegations to municipalities. 69 Given the quantum and importance of decisionmaking that takes place at the local level, the Court saw no significant difference, for equal protection purposes, "between the exercise of state power through legislatures and its exercise by elected officials in cities, towns, and counties." 7 0
Avery applied the equal protection clause to condemn the dilution of votes in cases involving local governmental entities with general powers. After Avery the Court further extended the constitutional voting rights doctrine to cases of exclusion from the franchise and to cases in which the local unit possessed very limited governmental powers.
In Kramer v. Union Free School District No. 15 7 ' the Court applied the Reynolds principle to a special purpose unit election and settled several important issues concerning the scope of constitutional electoral limitations. The plaintiffs in Kramer lived within the boundaries of the defendant school district, but were prevented by property requirements from voting in school board elections. Chief Justice Warren, writing for the Court, declared that the need for close judicial scrutiny of voter classifications is not affected simply because the political entity does not have "general" legislative powers: "Our exacting examination is not necessitated by the subject of the election; rather, it is required because some resident citizens are permitted to participate and some are not. 7 2 Thus, although the Court in Avery had hinted that special units not having "general governmental powers" might be permitted to deviate The Court in Kramer rejected the notion that the equal protection clause does not apply to local municipal enterprises which exercise less than full governmental powers, but left unclear the extent of the class of municipal activities subject to the fourteenth amendment "voting rights" doctrine. After Kramer, plaintiffs successfully attacked inequalities in voting rights in other types of special purpose districts. For example, Supreme Court decisions expanded the franchise in public utility bond issue referenda, 7 and, in Hadley v. Junior College District, 77 applied the one-person, one-vote rule to a junior college district. The Hadley Court, however, recognized that "there might be some case in which a State elects certain functionaries whose duties are so far removed from normal governmental activities and so disproportionately affect different groups" 7 that the Reynolds principle would not apply. This nongovernmental/disproportionate impact limit was reached in the case of Salyer Land Co. v and approved a property limitation upon the right to vote for directors of a water storage and supply district that disenfranchised numerous affected farmers.
B. Evans v. Cornman: Geographical Classifications
The Avery and Kramer line of cases involved claims by citizens residing within the geographic boundaries of the governmental entity. In the 1970 case of Evans v. Cornman 8° the Supreme Court ruled that, under some circumstances, equal protection demands that a governmental entity extend voting rights to persons whom the entity does not characterize as "residents."
The plaintiffs in Cornman were residents of a federal compound within which the National Institutes of Health (NIH) were located. Although surrounded by Montgomery County, Maryland, the compound was subject to the jurisdiction of the federal government. The residents of the federal enclave paid no property taxes to the abutting local or county governments, although some sent their children to local public schools. When state election officials refused to register NIH residents to vote, on the ground that they were not "residents" of Maryland for purposes of its election laws, the residents secured a federal court injunction permitting them to vote.
On direct appeal the Supreme Court affirmed the district court's holding that the denial of the vote denied the NIH residents equal protection of the laws. Rejecting the argument that the NIH residents were not bona fide "residents" of Maryland for voting Aights purposes, the Court applied the strict scrutiny test. 8 ' In support of the franchise limitation the state asserted a justification that Kramer had suggested might suffice in some circumstances: 8 " "to insure that only those citizens who are primarily or substantially interested in or affected by electoral decisions have a voice in making them." ' In examining the articulated state interest, the Court cautioned that "such a claim cannot be lightly accepted. . . .All too often, lack of a 'substantial interest' might mean no more than a different interest . . ... 8 The Court noted that NIH residents were affected by Maryland electoral decisions in a number of ways. Although federal courts had exclusive jurisdiction over the enclave, Residents were also subject to state unemployment insurance and workmen's compensation laws, to state automobile registration requirements, to the process and jurisdiction of state courts, and to the family laws of the state. 8 7 The differences of impact of state legislative decisions on Maryland residents and on enclave residents, the Court concluded, "do not come close to establishing that degree of disinterest in electoral decisions that might justify a total exclusion from the franchise." 8 Thus, although it remains true that citizens enjoy no inherent right to local self-government, 89 it is now apparent that once elective government is established at the local level, all citizens affected by the exercise of governmental power in roughly equivalent degree have a right to whatever electoral franchise is granted. Voting rights distinctions among citizens on the basis of geographic boundaries are not justified unless the geographic exclusion reflects a significant difference in the extent of citizen interest in the unit's electoral decisions or is necessary to achieve some other compelling state interest.
IV. THE CONSTITUTIONALITY OF DELEGATIONS OF EXTRATERRITORIAL

POWERS
The validity of grants of extraterritorial powers to local governments has not been generally reconsidered. Cornman to condemn the extension of full governmental control unaccompanied by extension of the franchise. The Little Thunder decision brings to the fore the question whether the exercise of more limited extraterritorial powers can survive equal protection scrutiny.
A. Little Thunder
Little Thunder involved a challenge to South Dakota statutes that provided for extraterritorial governance. Under South Dakota law, "unorganized counties"-designated geographical areas of the state that lack county governments-were subject to the jurisdiction of officials of a neighboring organized county. 2 Officials of the organized counties exercised considerable power over the unorganized counties. They could enact rural zoning regulations, control highway use, establish parks and libraries, supervise fiscal affairs, levy and collect taxes, and dispatch police with the power of arrest. 9 3 County legislative boards, sheriffs, auditors, treasurers, coroners, and prosecutors had full power over thousands of people in the unorganized areas. Residents of these areas, however, could not vote for county officials. 4 Residents of the unorganized counties brought a class action in federal district court challenging the statutes that prevented them from voting. The district court rejected their claims and upheld the statutes.
On appeal the Eighth Circuit reversed, ruling that the district court had erred in applying the "rational basis" test to the residency requirements. Limitations on the franchise in elections "of general interest," the court held, are instead subject to the stringent "compelling state interest" test. 5 Consistently with Cornman, the court peremptorily dismissed South Dakota's assertion that lack of residency alone furnished a sufficient state interest to justify denial of the vote 99 and proceeded to test the geographic distinction for ,z S.D. COMPILED LAWS ANN. § 7-17-1 (1967) (providing for "attachment" of unorganized counties to adjacent organized counties); S.D. COMPILED LAws ANN. § 7-17-3 (1967) (granting county commissioners of organized counties all the powers in unorganized counties which they may ordinarily exercise in the county that elected them). correlation with South Dakota's interest in excluding from the franchise insufficiently interested or affected voters. After canvassing the range of powers exercised by the organized counties over the citizens of the unorganized, the court easily concluded that the plaintiffs possessed a sufficiently substantial interest in the election of county officials.1 7 The state's final argument in justification, that the appellants were denied the vote only because they had not exercised their statutory right to organize county governments, 98 was also easily dismissed; the plaintiffs' opportunity to form an organized county in the future, the court stated, "does not vitiate their present interest in their present county government" to a degree that justified exclusion from the vote." The court concluded that "although a state might constitutionally set up bona fide geographic lines as they relate to the organization of local government," it cannot use residency requirements to "disenfranchise citizens who have a substantial interest in the choice of who will function as their elected officials." 100 The Little Thunder decision confirms a point suggested by Kramer and Cornman: Where classifications for voting purposes are challenged, "citizen interest" analysis usually exhausts judicial inquiry. Although Cornman intimated that a limitation on the right to vote might be justified by a state interest other than that of denying the vote to citizens who are substantially less interested in or affected by electoral decisions than others, it is difficult to imagine what other state interests might be articulated. Indeed, the goal of limiting the franchise to citizens primarily interested in the electoral decision was the only state interest seriously considered in Kramer, Cornman, and Little Thunder.
classification restricting the franchise on grounds other than residence, age, and citizenship cannot stand unless the district or State can demonstrate that the classification serves a compelling state interest," yet treated the residence requirement as a classification to be closely scrutinized. The court relied on Common for the proposition that geographic residence limitations "must bear a close relationship to the underlying interest of the parties affected in the results of the elective process." 518 F.2d at 1256.
" 518 F.2d at 1256.
gs Under state law residents of unorganized counties could organize a county or attach themselves to an existing county, but only if one-half the voters were freeholders. S.D. COM-PILED LAWS ANN. § 7-4-2 (1967). Since most of the residents of the unorganized counties were American Indians living on reservations, it was practically impossible for them to organize. The court suggested the statutory requirement was tantamount to property requirements that have been overturned by the Supreme Court. 518 F.2d at 1258 n.6.
" Id. at 1258.
10 Id. at 1256.
B. Exercises of Limited Extraterritorial Powers
Only one equal protection challenge to the extraterritorial exercise of limited governmental powers by an elective unit has been decided by a federal court. That challenge was brought in Holt Civic Club v. City of Tuscaloosa. ' 0 ' Residents of Holt, Alabama, an unincorporated community on the outskirts of Tuscaloosa, are, under two Alabama statutes, subject to the "police jurisdiction" of the abutting city,"' 2 and, under another statute, to the city's power to license and regulate businesses. 0 3 Residents of Holt brought suit in federal court seeking injunctive relief against continued enforcement of the state statutes, which, they argued, disenfranchised them in violation of the Constitution's equal protection guarantees. A three-judge district court granted the defendants' motion to dismiss, ruling that extraterritorial regulation is not "unconstitutional per se" under equal protection doctrine. 04 The court distinguished Little Thunder on the curious ground that the plaintiffs were seeking not an extension of the franchise, as did the Little Thunder plaintiffs, but injunctive relief against extraterritorial regulation.' ' The facts in Holt seem to provide the basis for an excellent test case. One statute contested in Holt delegates to cities the size of Tuscaloosa extraterritorial "police jurisdiction," ' including the power to enforce "ordinances. . . enforcing police or sanitary regulations and prescribing fines and penalties for violation thereof ... ,207 A second statute, uncontested in the Holt action, empowers Tuscaloosa to plan and control subdivisions within five miles of the city limits."°' Another statute vests the municipal court with jurisdiction in criminal matters" 9 arising in the city's police jurisdiction, and with the power to "impose the penalties prescribed by ordinance for the violation of ordinances and by-laws of the city" -51-91 (1975) (allowing the city to license businesses in its police jurisdiction). An Alabama court has interpreted the predecessor of § 11-51-91 as an amendment to § 11-40-10 which specifies some of the police powers available to the city for extraterritorial use. Town of Graysville v. Johnson, 33 Ala. App. 479, 34 So. 2d 708 (1948) .
" ALA. CODE § 11-51-91 (1975) .
''
Holt Civic Club v. City of Tuscaloosa, Civ. Action No. 73-M-736 (N.D. Ala. June 7, 1977 ), appeal docketed, No. 77-515 (U.S. 1977 .
103 Id.
occurring within the police jurisdiction."' Yet another statute authorizes the Commission Board to "fix and collect licenses for any business, trade, or profession" within the police jurisdiction, although license fees for extraterritorial businesses are limited to onehalf the amount charged comparable in-city businesses.", The constitutionality of the exercise of such governmental powers over extraterritorials is a difficult question. As demonstrated above, the test is whether the denial of the vote is justified by a compelling state interest. The facts of Little Thunder presented a comparatively easy case because residents of South Dakota's unorganized counties were subject to the full governmental powers of the organized counties. Under the Alabama statutes involved in the Holt case, however, the extraterritorials are not subject to the full scope of municipal powers; the enfranchised residents of Tuscaloosa are subject to certain important governmental powers-such as taxation,"' eminent domain,3 and zoning'"-that are not exercised beyond the city limits.
Whether residents of an area subject to the governmental powers of an elective local unit are so much less interested in the electoral decision, or, what is the same, sufficiently less affected by the powers of the local unit, to justify exclusion from the vote can perhaps be determined by comparing the interests at stake with those discussed in the Supreme Court's cases. The facts of Holt, for example, can be compared with the facts of Comman." 5 The factors which the Court in that case cited in support of its conclusion that the residents of the NIH enclave were substantially interested in state elections included the applicability of state criminal law, the amenability to the process of the state courts, the power of the state 118 ALA. CODE § 12-14-1(b) (1975). The ordinances referred to are those enacted by the city's legislative body, the Commission Board, on which the residents of Holt are not represented.
.ALA. CODE § 11-51-91 (1975) . 2 One power that can be exercised by a city government within its boundaries, the power to tax, is not exercisable extraterritorially. Municipalities are, however, entitled to collect "license taxes" in their extraterritorial jurisdictions. See text and note at note 51-53 supra. See also City of Prichard v. Richardson, 245 Ala. 365, 368, 17 So. 2d 451, 454 (1944) (distinguishing between use of license fees for revenue purposes, which is not permissible, and their use for regulatory purposes, which is); Atlantic Oil Co. v. Town of Steele, 283 Ala. 56, 58, 214 So. 2d 331, 333 (1968) to regulate automobile use, and the power of the state to levy and collect taxes other than property taxes."' The residents of Holt are subject to many analogous powers of the city of Tuscaloosa: the city's ordinances," 7 the jurisdiction of its municipal court, 8 and the several varieties of business licensing."' On the whole, the Holt situation does not seem to present an imbalance of resident and non-resident interests any or much greater than that in the Cornman case. The only major distinction between the two cases is that the residents of the federal enclosure in Cornman, unlike the residents of Holt, were subject to some (though not all) tax burdens imposed on the residents of the contiguous entity. Relative financial stake, however, should not be a factor of overriding importance where excluded voters have other important interests. In Kramer the Court struck down a qualification for voting in school district elections based on real property holdings, 20 even though the property tax was the only local source of school financing. 2 ' ,6 Id. at 424.
ALA. CODE § 11-40-10 (1975).
, ALA. CODE § 12-14-1(b) (1975). (Supp. 1976) , provided that citizens of the United States, age twenty-one years or older, could vote in school district elections, if they either owned or leased, or were the spouse of an owner or lessee, of real property, or if they were the parent or guardian of a school-age child.
121 Kramer v. Union Free School Dist. No. 15, 395 U.S. 621, 638 (1969) (Stewart, J., dissenting). The Court has recognized that greatly disproportional financial stake justifies limitations on the franchise expressed in terms of property qualifications in cases concerning the right to vote in special limited purpose district elections. Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 410 U.S. 719 (1973); Associated Enterprises, Inc. v. Toltec Watershed Improvement Dist., 410 U. S. 473 (1973) . In both Salyer and Toltec, however, the Court majority applied the less stringent "rational basis" test because the entities involved did not perform "normal governmental activities"-an exception suggested by a dictum in the Hadley case. Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 410 U.S. 719, 727-30 (1973) .
The kinds of extraterritorial powers discussed in this comment, see Section II supra, apparently all fit within the category of "governmental" powers as defined by Supreme Court cases on voting rights. The extraterritorial powers granted municipalities more nearly resemble those found within the reach of the fourteenth amendment, such as operation of a school Even in those cases in which the disparity of interest is very great, the denial of the franchise might nevertheless violate equal protection. For one thing, the Court has never unequivocally announced that the desire of a governmental unit of general powers to distinguish between classes of citizens on the basis of significant disparities in interest constitutes a compelling state interest."' Moreover, cases such as Holt present a situation markedly unlike the cases the Court has faced. In cases such as Kramer and Salyer, involving the validity of property limitations on the right to vote in elections for special purpose entities, the crucial issue is whether the excluded citizens are sufficiently unaffected by the unit's discharge of its single function. In the case of extraterritorial powers, the disparity of interest derives from the unit's exercise of powers over residents that it does not exercise over extraterritorials. The extraterritorials, however, are as much affected by the specific powers exercised over them as are the residents of the municipality. It could be argued that even if the Constitution does not demand that extraterritorials have an equal voice in municipal elections, neither does it permit complete disenfranchisement on matters in which they have an interest equal to that of residents.
Cases such as Holt seem sufficiently like Cornman to warrant the conclusion that denial of the franchise denies equal protection of the laws. Less expansive grants of power over non-voting extraterritorials present the truly hard case. While an elective local government has a very strong and legitimate interest in denying an equal voice in its affairs to citizens who are unaffected by the bulk of the unit's actions and decisions, it does not follow that it has a compelling interest in governing residents of contiguous areas. The determination of that question instead turns on whether there exist alternatives to extraterritorial government that both protect the unincorporated area's residents' right to a voice in their governance and serve the state's interests in regulating unincorporated areas.
V. ALTERNATIVES TO EXTRATERRITORIAL GOVERNMENT
Examination of the alternatives to extraterritorial government is important for two reasons. First, as pointed out above, the availa- 
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bility of feasible alternatives to present extraterritorial governance will be highly relevant in determining in any particular case whether the elective local government-or the state as its principal-has a compelling interest in denying the franchise to extraterritorials over whom it asserts limited governmental powers. Second, municipal governments whose exercise of extraterritorial powers violates equal protection may not desire, and indeed may not be constitutionally permitted, £23 to extend full voting rights to extraterritorials.
Because of the wide variation in the extent and kinds of extraterritorial powers delegated, the question of how and whether the denial of representation can be remedied is not susceptible to any universal answer. The alternatives set forth below strike a middle ground between denying the vote to extramunicipal residents and extending them full voting rights in municipal elections.
A. Reversion of Control over Unincorporated Areas to the State Legislature
If existing statutes delegating extraterritorial control to cities were repealed or struck down, the delegated powers would automatically revert to the state legislature that originally granted them. The legislature could then enact laws replacing the city ordinances formerly applicable to these areas. Enforcement of these laws might, however, present serious problems. State police, who are '3 Indeed, recent federal cases suggest the interesting question of whether full enfranchisement of extraterritorials might violate equal protection. In several cases federal courts have faced the claim that overextension of the franchise denies "primarily interested" voters equal protection of the laws. In two such cases, the courts held that the franchise was not overinclusive, essentially because the challenged voters had an identifiable substantial interest in the government to be elected. Creel v. Freeman, 531 F.2d 286 (5th Cir. 1976 ), cert. denied, 97 S.Ct. 797 (1977 (upholding right of city dwellers to vote in elections for a separate county school board); Clark v. Town of Greenburgh, 436 F.2d 770 (2d Cir. 1971 ) (constitution of 5% of town's tax base and other connections with the town gave county residents too substantial a interest to permit disenfranchisement). In Locklear v. North Carolina State Bd. of Elections, 514 F.2d 1152 (4th Cir. 1975 , however, the court held that allowing city residents to vote for the county school board unconstitutionally diluted the votes of non-city residents, because the interests of the city residents resulted largely from non-mandatory contracts between the county and city boards. The court found no "compelling state interest" to justify the state's dilution of county voters. Id. at 1155. It is interesting to speculate what standard the court would have applied if the situation were reversed; if the city voters were denied the franchise and sued to have their right to vote recognized. Wherever one group's vote is not "diluted," the other group's vote is denied. In Creel v. Freeman, 531 F.2d 286 (5th Cir. 1976 ), cert. denied, 97 S.Ct. 797 (1977 , the court found that the alleged "dilution" of the vote was not "irrational" or "wholly irrelevant," id. at 288, but that the proposed denial of the vote to city dwellers might not satisfy the "compelling state interest" standard. Id. The Creel court, however, explained the different result in Locklear on the basis of factual differences. Id. at 289.
ordinarily charged with enforcement of state laws, would be hard pressed to enforce new state laws dealing with particular ills that require almost constant supervision. Enforcement of regulations on zoning, disorderly conduct, and refuse disposal, for example, might be practically impossible unless state police were permanently assigned to unincorporated areas for just those purposes. This could impose considerable financial burdens on states where much land remains unincorporated.
Reversion of control to state legislatures would also diminish the possibility of direct cooperation between cities and adjacent unincorporated territory. Both regions may suffer because of a lack of coordinated control over contiguous areas. Zoning and sanitary regulations governing the city's outer edge, for example, might be rendered virtually worthless if the activities they seek to regulate or forbid were permitted directly across city lines on unincorporated land. If the legislature chose to regulate such matters in unincorporated areas, city representatives would have to negotiate with state officials lacking familiarity with local conditions. Moreover, the costs of negotiating on such particulars with representatives of every city adjoining an unincorporated area might prove prohibitive.
In spite of these disadvantages, reversion of control to the legislature may be a desirable option. Although this approach might amount to no practical control, an absence of control may be unobjectionable in some situations. If, as one commentator suggests, extraterritorial powers are rarely used,' 2 4 it could be they are not needed at all. Some types of extramunicipal regulation, such as zoning and subdivision controls, might simply be unnecessary beyond municipal boundaries. Other types of controls can be effected by state law and enforced by municipal police.' 2 5 Such a scheme would not violate the fourteenth amendment since the local police would be acting in the place of state police. Their duties would be administrative and not legislative in nature.
Reliance on the residual power of the legislature to control otherwise ungoverned areas would entail the creation of no special bureaucracy and the taking of no irreversible steps. This lack-ofcontrol option is especially viable in states where developing exurban areas can be annexed easily and thus subjected to city zoning and subdivision regulations as necessary. 12 1 It also could serve as a starting point from which other alternatives could be implemented as needed.
B. Active Management by State Officials
A state may exercise its authority over unincorporated areas through an appointed body or individual. 27 Such an official or board would not be subject to undue influence by city (as opposed to noncity) residents and could therefore effectuate the state's legitimate interests, such as assuring compatibility of city and extracity regulations on certain subjects, while protecting extramunicipal residents from the excessive demands of city interests.
Such a system has been used in Vermont since 1862.125 Under the Vermont statutes, the governor every two years appoints a "supervisor" for all gores (unincorporated regions) in each county.
The supervisor collects state taxes and performs general governmental functions.' 29 The supervisor is also empowered to appoint a planning commission for all the gores in his county.' 30 This scheme, which would permit planning, subdivision approval, and zoning for unincorporated areas, presents no constitutional difficulties. The concept might even be extended so that other services, such as police and fire protection, would be provided. The Vermont plan could be used without cost to the state, because it provides for a method of local tax assessment and collection and thus allows exurban residents to assume the financial burdens of their own government.' 3 ' Adoption of the plan would remove a financial burden from city governments that perform extraterritorial chores yet cannot collect corresponding taxes. One of the major purposes of extraterritorial delegationsensuring compatible land use through extraterritorial zoning and subdivision-could also be achieved. Although the Vermont statutes do not require such cooperation, the goal of uniform development could be incorporated into statute, leaving the degree and manner of cooperation to the officials involved. Alternatively, the statute could require supervisors of unincorporated areas to consult officials of nearby cities, and vice versa, in making zoning and subdivision plans.
1 3 As a third route to achieving compatible land uses, the statute could allow neighboring governments (whether or not incorporated) to appear as parties in interest during the consideration and appeal of zoning and subdivision plans. 
C. Active Management at the County Level
Just as a fairly apportioned state legislature can constitutionally govern unincorporated areas directly, so can an elected, fairly apportioned county legislature. If a state has an operating network of county governments, 3 5 use of county government to manage unincorporated areas may be a more desirable alternative than direct government by the state legislature because of the latter's remoteness from local problems and the relative unimportance to the state of purely local issues. Several states have already delegated to county governments authority of the type ordinarily delegated to cities.' 36 Maryland, for example, authorizes some counties to estab- ) (all denying the cities' authority to collect a fee as a condition precedent to plat approval, even when the platted land is located within the city).
"3 An approach similar to that suggested is used in California. See CAL. Gov'T CODE § 66453 (West Supp. 1977) .
'3 In Rhode Island, neighboring municipalities are permitted to appear as parties in interest in any proceeding concerning the adoption or amendment of a zoning ordinance which will affect land on which the two abut. Such municipalities are given the same standing and rights as a landowner located within the amending or adopting municipality. R.I. GEN.
LAWS § 45-24-4.2 (1970 Indiana provides another model of county governance. That state empowers county advisory planning commissions to serve the city as well, at the discretion of the city council.1 3 1 Under a similar type of plan, a city could permit the county to exercise governmental power over it to the extent that it sees uniformity of regulation in any particular area as desirable. For example, a city might allow county governments to prescribe zoning regulations, while retaining jurisdiction for all other purposes. 4 0
D. Management by Special Purpose Government
In states where county governments do not exist or in situations where the need for civic cooperation transcends county as well as city lines, creation of a special governmental unit by the state legislature may be the preferred alternative. One current example of a multi-purpose special government is the Boston area's Metropolitan District Commission (MDC). Under the Boston plan, the governor of Massachusetts appoints commissioners who have jurisdiction for various limited purposes over a number of municipalities in the greater Boston area.' The MDC performs several governmental functions. It exercises the power of eminent domain, operates a building code, maintain and improve cemeteries); Miss. CODE ANN. § 19-3-41 (1972) (regulate use and sale of fireworks).
' MD. ANN. CODE art. 25, § 3 (1973). '1 If the county governments performed governmental functions only in unincorporated areas, such a delegation might be constitutionally infirm were city residents allowed to vote in county elections. Conversely, if the county government performed governmental functions in both cities and unincorporated areas, it might be impermissible not to allow city residents to vote in county elections. See note 123 supra. However, it can be said with assurance that it would not violate the fourteenth amendment if only residents of unincorporated areas voted in county elections and the county government so elected performed governmental functions only in the unincorporated areas; similarly, it would be permissible to allow both city residents and residents of unincorporated areas to vote in county elections if the county government performed the same governmental functions in the city and unincorporated areas. Given the apparent preoccupation of some states with cemetery regulation, see text and notes at notes 24-27 supra, it may be worth drawing special attention to the Maine statute designed to deal with this problem. It charges county commissioners with responsibility for maintaining cemeteries in unincorporated areas. ME. REv. STAT. tit. 13, § 1103 (1974) . Presumably these responsibilities could be enlarged to include whatever other kinds of regulation a state considered necessary. police force with limited powers, and regulates water, sewage, and recreation facilities. 4 2 A special government district modeled on the MDC might exercise police, sanitary, zoning, and subdivision authority in a number of towns and unincorporated areas. Its commissioner could be elected by the people served or, as in the Boston example, appointed by the governor. Although such a unit might effect a saving of funds through consolidation of the efforts of several communities, the reasons for its use would have to be sufficiently compelling to justify the establishment of an entirely new governmental structure. In many areas low population density and lack of industrial or commercial development in unincorporated areas make such a concept an unrealistic and expensive alternative. Furthermore, since any such special purpose government would have to be empowered to lay and collect its own taxes," 3 this alternative would be feasible only where there exists a relatively even distribution of taxable resources in the area to be governed; otherwise, the residents of the municipality would likely bear a disproportionately heavy tax burden.
A less ambitious form of special purpose government for zoning and subdivision control is the area planning commission used in Indiana.' The Indiana scheme provides for state appointment of an area-wide advisory commission. The commission develops a unified plan for regional development, including zoning ordinances. Costs of such a planning commission might be defrayed by populationbased contributions from the participating governments."' While this plan relies upon voluntary municipal cooperation and therefore cannot assure adequately controlled development throughout the district, it may provide a means of guiding development in a rural area or in an area centered around a single small city where no effective general-purpose county government exists.
E. Management at the Local Level
As a final alternative to extraterritorial delegation of municipal power, unincorporated areas could be permitted to govern themselves, at least in some matters. New Hampshire grants this power to unincorporated areas.' 45 Perhaps government by the citizenry of such an entity might produce some rudimentary form of police protection;' 4 7 in all likelihood, however, were residents of an unincorporated area numerous or interested enough to pass and enforce police, sanitary, zoning and subdivision regulations, they would incorporate and do so.
CONCLUSION
Modern equal protection developments suggest that the exercise of extraterritorial powers by elective local government units may be constitutionally infirm. Local voter classifications, including geographic classifications, must be evaluated under the strict scrutiny test. Thus, the legitimacy of a voter classification turns on whether the interest of excluded citizens in a unit's electoral decisions is so insubstantial in comparison with that of the included citizens that the classification can be said to promote a compelling state interest. Applying this test, a court of appeals in Little Thunder v. South Dakota struck down South Dakota statutes which granted organized counties extensive governmental powers over unorganized counties. Extraterritorial extensions of full police power, as authorized, for example, in Idaho and North Dakota, are virtually indistinguishable from the arrangements condemned in Little Thunder.
Most delegations of extraterritorial power, however, are far more limited. In many cases in which municipalities exercise something less than the full police power extraterritorially, the comparative insubstantiality of impact on extraterritorials might justify the refusal to extend the full franchise. The disparity of interest argument should not, however, conclude the equal protection inquiry. No Supreme Court case answers the question whether a voter classification tailored to reflect a substantial disparity of citizen interest can survive equal protection scrutiny where the classification results in denying any voice to voting-age citizens permanently subject to the exercise of some governmental power by an elective local unit. Under the strict scrutiny standard, the constitutionality of such arrangements should turn on the availability of alternatives to complete disenfranchisement.
This comment has outlined a number of alternatives to extraterritorial government. Each alternative has its strengths and weak- nesses; none will suit every situation. Nevertheless, a state or locality probably can combine features of the various alternatives in order to fashion a suitable means of governing areas now subject to various forms of control by contiguous municipalities. If this is so, all but de minimis forms of extraterritorial control are in danger of invalidation.
David E. Hunt
